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Law Group regarding franchise law issues. We look forward to keeping you updated on the current trends
in franchise court decisions around the country in both state and federal courts.
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Car Dealership Franchisee Pulls Out of the Gate Too Late to
Maintain Claims

Crown Chevrolet, Plaintiff v. General Motors, LLC, et al., CCH
9415,232. U.S. District Court, N.D. California (January 22, 2014)

An automobile dealer's federal Racketeering ("RICO") and state unfair
trade practices claims against General Motors, arising from an allegedly
coerced sale of the dealership, were dismissed by the United States
District Court in the Northern District of California because, according
to the Court, the franchisee's claims were time-barred by the four-year
statutes of limitations.

The dealer, Crown Chevrolet claimed that in 2008 General Motors
conspired and planned to force it and certain other GM franchisees out
of business and to sell their dealerships to the California Automotive
Retailing Group (CARG). The Plaintiff alleged that by forcing the car
franchisees to sell their dealerships to CARG, this would benefit GM
because CARG would permit GM to control the operations of the
dealerships. With regard to specific methods, Crown alleged that GM
used its finance affiliate, Ally Financial, to threaten that it would
withdraw inventory financing if its various financial demands were not
met. According to the Complaint, these wrongful demands by GM left
Crown no choice but to sell the dealership to CARG for less than fair
market value.

Interestingly, Crown Chevrolet further alleged that to compensate for the


https://visitor.constantcontact.com/do?p=un&m=001IGwF6juhjpd8XwB6Srj7NA%3D%3D&ch=&ca=9b3723c7-50a9-4294-9aa3-eefc2434e665
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZw2LiQ45wtyQbWmrImGrj64Q1JZ6yyCH0CIOPxzYDbTLbW2Jw6KArpOoU_pmaWUm8uyzy03XK-mntXrB-pQufHConyANZGPNxHtpBpnntR5HjrKvLzJjp-cABlCcJGXRFZq66HP2OPR2odWO-vzXrVV2XDtnsHPIPayoYu8uM5qdnqyauGKyNU71mtkYDC76X36UncTpPE7VXjjXvnztF8Mw3TTwZSxecF&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwaKR4euOMcy_WUXuU1TQsEULTo_oSY-2DWyiKforQ2PnQT7sOSP23HXwdhhT_Ubg8YhgMVtkptyuvS_bePmXb3mjKivA2buYnEYVDJrqlxu8a7Gjz4J-Onx8faVf9BIGb0kA8psqzKK7TP7I2B4qeA-ioY7IjwctHB7zeyJ9KV2KjIgd09k1uvEA3Wo5islPikbDFIPLLhHGhtVLpjUpr3fiwUA-ka1GDKkESkgwJi-G5bnKIVyzDSIglGRuyT58X&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwE3dQFEfWQM3IHb--wqsr4b-AR-K1mGE3TfhVgJCQxxSOjl6tL5SuIiBzzP28S19idf0WyxLt9RwG7iGkRjU-W8tI1ItuumJdB3L_Vcp2UfjGqk7EV7dJYOLNTMnNWnXYaNvJ-8kXMJV9lRQgQXIjWPnJdQDkJLvtQl0FPYsPJF8FysYDgUp1e7YmBafpyBuw0bChoTrQEq6QH_223mhd3A7WcRk6P1W-i5TcGmow_ukvamn_9g-rgg==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwkYR9Jk7pvmZ1iSPg_1z9CaEZHEHLk0k1X1l1UEkdYSCksgKArHNkeldcdvy7OVIe3EcV1P_DG7Z1RFdpM-rKATtvOxtg119r6ZLEI7CVuGj67JVqXjB1qVXtz4AG7R1JFZ8R1tbKA49HYzfzQUP6f4qt1484yD7DnhqWiqKfI3CvQFpWHMOk0R5R0-Yk4wqC5wJVlsJ6N8cDTtYEl7hh_FVJozrqbyoLy6zkJecWmDAduQXEPD-0Tde5qPAphHSE&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2ItLMyMcO13VhZfGaC0SmxAZMomdo_NOU9tnZoSIv1E4itrMRUK0bQddIK2wnZnMINmD4pD54rXIpaN_v7sapp_1f_-vHDhLTa6fAS3_dxEA6hCpESP-tvOW6lQySPjdQbQs-2JMfWCCkwfpMkKXdCel2DEuL1hXcu-5y5AXV-luK4o6A54LOuhjIARb3UvipT9I1nGAydf5NCRFr11ItKARCRskEIMa0839cvZMeR9H_qyxi7HT3N46NFJ5t7hOpFQ==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwo4y7MObA8MIyN5cWxYMdmo3hMwPs_4KW4iyXOeodH8CRWry2pa8YWgOF3m7xkQwbIhjx8FXkb6iJweb5Pnt0-7ZRIGatchdHBaXQL-kQ1ZmgbSkeNEk6gm7FVDwmBQvIwMNsZlsw8rD6C2Jiif95GcBpGTRTjRoq0Zsn-eP2Dm8Bnxry0CJCMzE-8ZbgU5k1xUP-CK1NQLO1WvRsGTSs5QX1cS7nuLXMkp_Edg1Sn9lGtIM31NmaSw==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2ItLMyMcO13VhWmOnVt-PTj17fL7VSessBlfgQWPn9ioIAyyIJlxUYPAs5dX-TpH8s37R-hansZ7SUbGeMP18Y2SjUiSPj1RHqpHcw_JVup6kZ-ntol-Ctz_M0DUy6GJiibPv60AXZGhqF6uXz5DBlcQbD0n5lBM1MqGNqniwqJhpnYmcsMO2si9AAEgCNwSuGKB1ed-Hgw3aZQ3C1OeMns-jarpHd6gl7t2IJbQn-h_FHhSXXJZEqt0=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2InRLar_IiawB-aIdVzR3uMne9bF4MQulzDhI0hIWh78zzjFYzSNyYVo2ugKKnsRvLCqGuBRAxkPOQZOKT27BBn1Kj8kzCHXA0vf7GJRC7czJETBsELqK6GJvmJq733moGMvlUQKkTx1CvM4dc2uiejQdw0cXflZotE3g7Kda2hdzbg1XVOLS3jw=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZw_2TXh155avvcPEHfauO5PP_raXia9f4mp2qMhPOw3y2mQEqmB8xezWCWoe4iPB7WsXU_7usMg7mYpJIL4gyCF86ImwqeB52Tv3wGLH7KLkqeMSVeJ_PAfo-QsbBTR3NvQCoX7ZA-5ksyrog3jfyKnTKK4jJyVG20_veSlM5U4-JwP0J7w-ll5ktG4lDNwNYkbub32jKJx1h6kdoO0j1xo2LzXFCKySEQDSR3t4NNTGOkv0g6Y8pzBe-MxVqWQouQ&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwXOs5HuQEXfrG55Z7qWy5QWUhZYdaZ1WJXXv9vZkwBzsGnJj-CU9t0J89k9lUuDLE1WQmKKgbTKmBo99ipXvPKa3JTYhx57L8tTPotgUcyoqrVU-qJSiIXQ4v5fHQcZvXpYLGI68kb9ld_4Q0S9XDppa_cSs2l49SqIeeHva39trGUyA8NR7Deljy6Wzo7Usuk1JYQjGHFhDEzXcBBNnwtp5NvDH_sT9SID0gbZh5rnz_ehyaOPdg2A==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZw2LiQ45wtyQbWmrImGrj64Q1JZ6yyCH0CIOPxzYDbTLbW2Jw6KArpOoU_pmaWUm8uyzy03XK-mntXrB-pQufHConyANZGPNxHtpBpnntR5HjrKvLzJjp-cABlCcJGXRFZq66HP2OPR2odWO-vzXrVV2XDtnsHPIPayoYu8uM5qdnqyauGKyNU71mtkYDC76X36UncTpPE7VXjjXvnztF8Mw3TTwZSxecF&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwaKR4euOMcy_WUXuU1TQsEULTo_oSY-2DWyiKforQ2PnQT7sOSP23HXwdhhT_Ubg8YhgMVtkptyuvS_bePmXb3mjKivA2buYnEYVDJrqlxu8a7Gjz4J-Onx8faVf9BIGb0kA8psqzKK7TP7I2B4qeA-ioY7IjwctHB7zeyJ9KV2KjIgd09k1uvEA3Wo5islPikbDFIPLLhHGhtVLpjUpr3fiwUA-ka1GDKkESkgwJi-G5bnKIVyzDSIglGRuyT58X&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwE3dQFEfWQM3IHb--wqsr4b-AR-K1mGE3TfhVgJCQxxSOjl6tL5SuIiBzzP28S19idf0WyxLt9RwG7iGkRjU-W8tI1ItuumJdB3L_Vcp2UfjGqk7EV7dJYOLNTMnNWnXYaNvJ-8kXMJV9lRQgQXIjWPnJdQDkJLvtQl0FPYsPJF8FysYDgUp1e7YmBafpyBuw0bChoTrQEq6QH_223mhd3A7WcRk6P1W-i5TcGmow_ukvamn_9g-rgg==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwkYR9Jk7pvmZ1iSPg_1z9CaEZHEHLk0k1X1l1UEkdYSCksgKArHNkeldcdvy7OVIe3EcV1P_DG7Z1RFdpM-rKATtvOxtg119r6ZLEI7CVuGj67JVqXjB1qVXtz4AG7R1JFZ8R1tbKA49HYzfzQUP6f4qt1484yD7DnhqWiqKfI3CvQFpWHMOk0R5R0-Yk4wqC5wJVlsJ6N8cDTtYEl7hh_FVJozrqbyoLy6zkJecWmDAduQXEPD-0Tde5qPAphHSE&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2ItLMyMcO13VhZfGaC0SmxAZMomdo_NOU9tnZoSIv1E4itrMRUK0bQddIK2wnZnMINmD4pD54rXIpaN_v7sapp_1f_-vHDhLTa6fAS3_dxEA6hCpESP-tvOW6lQySPjdQbQs-2JMfWCCkwfpMkKXdCel2DEuL1hXcu-5y5AXV-luK4o6A54LOuhjIARb3UvipT9I1nGAydf5NCRFr11ItKARCRskEIMa0839cvZMeR9H_qyxi7HT3N46NFJ5t7hOpFQ==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwo4y7MObA8MIyN5cWxYMdmo3hMwPs_4KW4iyXOeodH8CRWry2pa8YWgOF3m7xkQwbIhjx8FXkb6iJweb5Pnt0-7ZRIGatchdHBaXQL-kQ1ZmgbSkeNEk6gm7FVDwmBQvIwMNsZlsw8rD6C2Jiif95GcBpGTRTjRoq0Zsn-eP2Dm8Bnxry0CJCMzE-8ZbgU5k1xUP-CK1NQLO1WvRsGTSs5QX1cS7nuLXMkp_Edg1Sn9lGtIM31NmaSw==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2ItLMyMcO13VhWmOnVt-PTj17fL7VSessBlfgQWPn9ioIAyyIJlxUYPAs5dX-TpH8s37R-hansZ7SUbGeMP18Y2SjUiSPj1RHqpHcw_JVup6kZ-ntol-Ctz_M0DUy6GJiibPv60AXZGhqF6uXz5DBlcQbD0n5lBM1MqGNqniwqJhpnYmcsMO2si9AAEgCNwSuGKB1ed-Hgw3aZQ3C1OeMns-jarpHd6gl7t2IJbQn-h_FHhSXXJZEqt0=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2InRLar_IiawB-aIdVzR3uMne9bF4MQulzDhI0hIWh78zzjFYzSNyYVo2ugKKnsRvLCqGuBRAxkPOQZOKT27BBn1Kj8kzCHXA0vf7GJRC7czJETBsELqK6GJvmJq733moGMvlUQKkTx1CvM4dc2uiejQdw0cXflZotE3g7Kda2hdzbg1XVOLS3jw=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZw_2TXh155avvcPEHfauO5PP_raXia9f4mp2qMhPOw3y2mQEqmB8xezWCWoe4iPB7WsXU_7usMg7mYpJIL4gyCF86ImwqeB52Tv3wGLH7KLkqeMSVeJ_PAfo-QsbBTR3NvQCoX7ZA-5ksyrog3jfyKnTKK4jJyVG20_veSlM5U4-JwP0J7w-ll5ktG4lDNwNYkbub32jKJx1h6kdoO0j1xo2LzXFCKySEQDSR3t4NNTGOkv0g6Y8pzBe-MxVqWQouQ&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwXOs5HuQEXfrG55Z7qWy5QWUhZYdaZ1WJXXv9vZkwBzsGnJj-CU9t0J89k9lUuDLE1WQmKKgbTKmBo99ipXvPKa3JTYhx57L8tTPotgUcyoqrVU-qJSiIXQ4v5fHQcZvXpYLGI68kb9ld_4Q0S9XDppa_cSs2l49SqIeeHva39trGUyA8NR7Deljy6Wzo7Usuk1JYQjGHFhDEzXcBBNnwtp5NvDH_sT9SID0gbZh5rnz_ehyaOPdg2A==&c=&ch=
http://visitor.constantcontact.com/email.jsp?m=1102880900170
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwz8EVqsOCmSecpGEH9ZV3iizjcsXt6OT-1pTg6k_SteVVE4eCccrY5AB4fTZYQvmS33UPUqU9KbsZya-jWqm4K80W_Glx3ALK7nY5jGAYb_a-ALBVpJ-KswWld4HU1-vaOiiytCJMQGY23x8YtOXHXNZYKUcmKi0LfglIyYtY0yHAB5iC3UKJz0j2zTs5frNEx4nJu9_srpU0TwigE7R28Dllxc1T24zP3F2h0k9g8fC1o--bIYZoyw==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZwXOs5HuQEXfrG55Z7qWy5QWUhZYdaZ1WJXXv9vZkwBzsGnJj-CU9t0J89k9lUuDLE1WQmKKgbTKmBo99ipXvPKa3JTYhx57L8tTPotgUcyoqrVU-qJSiIXQ4v5fHQcZvXpYLGI68kb9ld_4Q0S9XDppa_cSs2l49SqIeeHva39trGUyA8NR7Deljy6Wzo7Usuk1JYQjGHFhDEzXcBBNnwtp5NvDH_sT9SID0gbZh5rnz_ehyaOPdg2A==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IvqJ4jYH_StnoGZ-403pfp5wJbjBZK6x5o3Jw4fISSVAQkleao0RapKFn6ukN-us3ckMkcKhzYNl2dMtPKamQpp91916JVG5tP7iwvtD2qoyfamNJ4Xg3hS_N8k2OqM9Ip3FXAf82xeZNApPF60WaF4=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2Isw7yLldm5uwCoMG5xTkIHGUgJSsab8uqwmD5Cqw7Ev7kVzq0iT_K1ga5tjr_QXSj1W4jsBmRpMN12RH83bokwa9Uh1Za4V1zWmRRz5rM8usTO_vvly-dj_-Fp9bCJdflvfOrde70JupW6nRziC-CHw=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IvqJ4jYH_StnVcty-Czi73_qklaMK_c3Fi7UsfrYTgdI-5830ASHnYDJTmabrldfN5h5zGBFqXtzurqYjLRPnIJetAkT2uLIYfNFPAWAr8UYLIUBj1a-QSAFyYp-zxi6UmOmdFrAe3AbdUx57HzKEuU=&c=&ch=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117167250331&ea=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZw2LiQ45wtyQbWmrImGrj64Q1JZ6yyCH0CIOPxzYDbTLbW2Jw6KArpOoU_pmaWUm8uyzy03XK-mntXrB-pQufHConyANZGPNxHtpBpnntR5HjrKvLzJjp-cABlCcJGXRFZq66HP2OPR2odWO-vzXrVV2XDtnsHPIPayoYu8uM5qdnqyauGKyNU71mtkYDC76X36UncTpPE7VXjjXvnztF8Mw3TTwZSxecF&c=&ch=
http://r20.rs6.net/tn.jsp?f=001jfzFpoiDH9Wp6QWyo-46C7gyclUPeruJACfKB53oQ1Q2wX7u02h2IsvqPsiRGNZw2LiQ45wtyQbWmrImGrj64Q1JZ6yyCH0CIOPxzYDbTLbW2Jw6KArpOoU_pmaWUm8uyzy03XK-mntXrB-pQufHConyANZGPNxHtpBpnntR5HjrKvLzJjp-cABlCcJGXRFZq66HP2OPR2odWO-vzXrVV2XDtnsHPIPayoYu8uM5qdnqyauGKyNU71mtkYDC76X36UncTpPE7VXjjXvnztF8Mw3TTwZSxecF&c=&ch=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117167250331&ea=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117167250331&ea=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117167250331&ea=

Franchise Law — Franchise Discrimination 1:2
- Jeff Goldstein: Franchise Lawyer

202-293 3847
VARG

P AR
Jeff Goldstein GOLDSTEIN LAW GROUP
Nat'l Franchise Law

1

- ® 2022933987
L, g GRS

LD DOBSS. SeSSSm

LA L T e e p———

TS EIE

Franchise Discrimination - Video 1 of 2

K _lé

seseetstaBssaan
cCPOPPSe Seeee

Lot o

[SEL =R

Franchise Discrimination - Video 2 of 2

Vg

P

Franchise Law: Fraud and Good Faith in
Franchise Law

Franchise Law — Franchisees' Franchise
Termination Damages

forced sale, Crown entered into a separate side agreement with CARG,
which was to make up for the loss in dealership sale price. However,
CARG later defaulted on the side agreement, and Crown reached a
settlement with CARG for its default. In response, GM moved to
dismiss on grounds that the claims were barred by the civil RICO four-
year statute of limitations, arguing that the claims accrued in 2008 but
the lawsuit was not brought until 2013. Crown's injury, the alleged
forced sale of its dealership, occurred in September and October 2008,
which would have put it outside the time period of the statute. Crown,
however, argued that it had no reason to suspect that General Motors had
entered into a RICO scheme at that time, and instead, it was not until
June 2009, when CARG defaulted on its side agreement, that it
recognized it had been injured.

The Court rejected the plaintiff's argument, stating that although Crown
may not have realized the full extent of the alleged racketeering scheme
until June 2009 or later, it was the injury that started the statute of
limitations period. A plaintiff is not required to discover that the injury is
part of a pattern of racketeering for the period to begin to run, according
to the Court.
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Franchisor Prevented From Dragging 'Half of Franchisee' to
Out-of-State Court

H.H. Franchising Systems. Inc. v. Klaits, United States District Court,
S.D. Ohio, Western Division. March 31, 2014 Slip Copy 2014 WL
1308505 1:12CV709

On September 18, 2012, Plaintiff H.H. Franchising filed its Complaint
against Defendants Drew Klaits and Shore Help, LLC. Plaintiff, the
franchisor, brought claims for (1) breach of contract; (2) operation of a
franchise without a home care agency license; (3) refusal to adopt a
smart platform as required by the franchise agreement; (4) establishment
of an independent website as required by the franchise agreement; (5)
trademark infringement; (6) an action for an accounting; and (7) unjust
enrichment. Defendants, the franchisees, Klaits and Shore Help, filed
their Answer and also filed a Counterclaim. Defendants' counterclaims
were (1) breach of the franchise agreement through establishment of a
competing franchise; (2) fraud and misrepresentation; (3) negligent
misrepresentation; and (4) breach of good faith and fair dealing. On May
23, 2013, Defendants moved to dismiss all claims against them, arguing
that Plaintiff failed to perfect service upon Klaits within 120 days of the
filing of the Complaint and also arguing the Court did not have personal
jurisdiction over Shore Help.

The provision in the agreement provided:
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Income Tax Franchisor's Incomplete
Paperwork Prevents Immediate
Offensive Use of Franchisee's Release

FasTax, Inc. v. Jackson Hewitt, Inc., United States
District Court, D. New Jersey. March 20, 2014 Slip
Copy 2014 WL 1117951

Defendant Jackson Hewitt, Inc. ("JH"), the
franchisor, filed a motion to dismiss Plaintiff
franchisee's Complaint based upon the franchisee's
allegedly having signed a release of all claims against
JH upon the execution of a new franchise
agreement. In response, the franchisee, FasTax,
Inc.. ("FastTax") filed a motion directly targeting the
release and requesting that the Court rule that the
release was invalid and should be set aside. Although
the case was procedurally complicated by a lengthy
bankruptcy of the franchisor, the release issue
pivoted primarily off of the following facts.

FasTax operated Jackson Hewitt income tax return
preparation business franchises in Oregon, Idaho,
and California. The underlying dispute began in
2009, and FasTax alleged that Jackson Hewitt owed
FasTax over $1.1 million for acts relating to the
Idaho Territories. All of FasTax's claims arose
before the effective date of the bankruptcy Plan.

As the bankruptcy ended, in August 201 1, Jackson
Hewitt presented FasTax with a new franchise
agreement to replace one that had expired in 2009. In
connection therewith, Jackson Hewitt asked Plamntiff
to execute certain release agreements ("The
Release"). The Release would extinguish any claims
Plaintiff had against Jackson Hewitt independently
of the bankruptcy proceedings. FasTax placed hand-
written notes on the Release, stating that it "ONLY
PERTAINS TO OREGON BASED
TERRITORIES." On October 6, 2011, five
individual FasTax owners and guarantors sent this
modified Release back to Jackson Hewitt.

Thereafter, according to the franchisee's Complaint,
JH fraudulently removed FasTax's handwritten notes
on the Release so that the Release would pertain to all
FasTax's territories. JH admitted that it told FasTax
via e-mail that the handwritten notes limiting the
Release to the Oregon Territories were unacceptable.
It was undisputed that Jackson Hewitt sought
FasTax's authorization via e-mail to remove the
hand-written notes. Fastax's only reply to this
request was an e-mail from a FasTax representative
that said, "So just say ok? Or are you going to fax
me something to sign?"

JH responded via e-mail, "Your consent via e-mail is
sufficient, as we already have the signature pages
you previously submitted." JH received no further
communication from FasTax. The Court concluded
that "Apparently, Jackson Hewitt replaced the pages
containing handwritten notes with "clean" copies and
sent an executed copy of an unmarked Release back
to FasTax." FasTax also alleged that it promptly
contacted Jackson Hewitt officials to dispute
Jackson Hewitt's actions.

Franchisee hereby consents and agrees that the following
courts shall have personal jurisdiction over Franchisee in all
lawsuits relating to or arising out of this Agreement, and
hereby submits to the jurisdiction of the following courts and
irrevocably waives any defense Franchisee may have of lack
of personal jurisdiction in any such lawsuits filed in these
courts: ... (b) all courts of the United States of America
sitting within the State of Ohio, including, without limitation,
all United States District Courts within the State of Ohio.

The Court began its analysis by pointing out that conceptually there are
two kinds of personal jurisdiction: general and specific jurisdiction. In
this regard, the Court stated: "Jurisdiction may be found to exist either
generally, in cases in which a defendant's "continuous and systematic"
conduct within the forum state renders that defendant amenable to suit in
any lawsuit brought against it in the forum state ... or specifically, in
cases in which the subject matter of the lawsuit arises out of or is
related to the defendant's contacts with the forum.". However, the Court
explained that under relevant unique Ohio law, the United States Court of
Appeals for the Sixth Circuit has concluded that "a court may exercise
personal jurisdiction over a non-resident defendant only if specific
jurisdiction can be found under one of the enumerated bases in Ohio's
long-arm statute."

In turn, the Court proceeded to focus upon the forum selection clause
itself, which the franchisor, of course, argued stated that the franchisee
consents to jurisdiction in the U.S. District Court for the Southern
District of Ohio. Although the Court recognized that "A party to a
contract may waive its right to challenge personal jurisdiction by
consenting to personal jurisdiction through a forum selection clause," it
also correctly observed that the franchise agreements in the case stated
that the agreement is between Klaits and Plaintiff, and not between the
entity, Shore Help and the franchisor. The agreements named Klaits as
the franchisee, without any mention of Shore Help.

After elucidating this asymmetry, the Court observed that the franchise
agreements were form contracts. In this regard, the franchise agreement
provided two alternative signature lines for the franchisee. One was for
"INDIVIDUAL/PARTNERSHIP FRANCHISEE(S)" and the other was
for "CORPORATE/LIMITED LIABILITY COMPANY FRANCHISEE."
Klaits signed as an individual on the signature line for individuals, but
the signature line for the limited liability company was left blank.
Moreover, while Klaits signed an addendum to one of the franchise
agreements on behalf of Shore Help, the addendum said nothing about
changing the parties to the original franchise agreement. Therefore, the
Court concluded that Shore Help was not bound by the forum selection
clause in the franchise agreement

The franchisor also argued that Shore Help "purposely availed" itself by
coming to Cincinnati to sign the franchise agreement. However, as
discussed above, it was Klaits who traveled to Cincinnati and Shore
Help was not a party to the franchise agreements. The Court also
rejected the franchisor's argument that Shore Help was subject to
jurisdiction because it communicated with Plaintiff through email and
telephone calls, concluding that "Plaintiff's claims are not based upon
these emails and telephone calls, and it appears that these are the only



The franchisee sought a declaratory judgment that
the Release was "invalid and/or inapplicable and
should not preclude FasTax's claims against Jackson
Hewitt pertaining to the Idaho Territories." JH argued
alternatively that the Release discharged FasTax's
claims. FasTax filed its own motion for a declaration
that the Release was invalid. The court denied both
motions so that discovery on the issue of FasTax's
consent could take place.

The Court began its analysis by pointing out that
under New Jersey Law, an enforceable contract is
created when two parties agree on essential terms and
manifest an intention to be bound by those terms, and
that the offeree must demonstrate assent to the terms
unequivocally. Applying this legal standard, the
Court held that "The court cannot find that FasTax
gave unequivocal consent to remove the pages with
the critical handwritten notations." The Court
identified four reasons for its ruling on this point:

Construing the facts alleged (or so far
produced) in FasTax's favor, as the legal
standard requires, the court finds a lack of
unequivocal assent for four reasons. First,
FasTax used handwritten notations to
demonstrate its intent to limit the scope of the
Release to the Oregon Territories. The logical
inference is that FasTax placed this writing on
the Release so as not to give up the $1.1 million
claim regarding the Idaho Territories. An e-mail
from Jackson Hewitt even recognized FasTax's
intent to have the Release apply to only the
Oregon Territories. Jackson Hewitt's e-mail
stated, "[W]e noticed that you wrote on the
[Release] that the terms only pertain to the
Oregon based territories. These releases apply to
all territories and are not state specific."

Second, FasTax never sent via e-mail
unequivocal consent to remove the hand-written
notations. Third, FasTax claims that it promptly
voiced its objections to Jackson Hewitt's
unilaterally substituting "clean" pages" of the
Release for the ones with the handwritten
notations on them. Finally, the February 6,

2011 letter from FasTax's lawyer to Jackson
Hewitt regarding the claims over the Idaho
Territories seems inconsistent with FasTax
having given its consent to remove the
handwritten notes.

At the same time that the Court found that the facts
demonstrated a lack of unequivocal assent to release
Jackson Hewitt from its liabilities arising out of the
Idaho Territories, it also found that the relevant
facts did not warrant granting JH's motion to
dismiss on the grounds of a valid Release:

[TThe undisputed facts on the record, when
construed in the light most favorable to Jackson
Hewitt, do not warrant an order of summary
Jjudgment that the R elease was invalid. The facts
so far adduced in discovery could lead a
rational jury to conclude that Christina Phillips's
e-mail that stated, "So just say okay?"
amounted to consent. In the absence of
complete discovery, it would be premature for
the court to conclude that FasTax did not

contacts Shore Help made with someone in Ohio."
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NEWLY-FILED CASES

Burger King Europe Gmbh V. Groenke, April 17, 2014, TX U.S.
DIST. CT., (Defendant allegedly wrongfully failed to pay the
required amounts as obligated by the franchise agreement).

Goddard Systems, Inc. V. Migliaccio, April 16, 2014, PA U.S. DIST.
CT., EAST (Defendant allegedly breached his obligation under the
franchise agreement by his alleged failure to make royalty payments
and advertising contributions, and allegedly wrongfully continuing
the use of Goddard School trademark and trade name).

Certain specific rights and prohibitions in the Washington Franchise
Statute's Franchisee Bill of Rights include the following. Please note,
however, that the provisions listed below are merely illustrative, and
not intended to be comprehensive and complete.

* The parties shall deal with each other in good faith.

* It shall be an unfair or deceptive act or practice or an unfair method
of competition and therefore unlawful and a violation of this chapter
for any person to:

e Restrict or inhibit the right of the franchisees to join an
association of franchisees.

e Require a franchisee to purchase or lease goods or services
of the franchisor or from approved sources of supply unless
and to the extent that the franchisor satisfies the burden of
proving that such restrictive purchasing agreements are
reasonably necessary for a lawful purpose justified on
business grounds, and do not substantially affect competition.

e Sell, rent, or offer to sell to a franchisee any product or
service for more than a fair and reasonable price.

¢ (Obtain money, goods, services, anything of value, or any
other benefit from any other person with whom the franchisee
does business on account of such business unless such benefit
is disclosed to the franchisee.

e If the franchise provides that the franchisee has an exclusive
territory, which exclusive territory shall be specified in the
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