
You are receiving this periodical based upon previous specific and general contacts with the Goldstein
Law Group regarding franchise law issues. We look forward to keeping you updated on the current trends
in franchise court decisions around the country in both state and federal courts.
 
You may unsubscribe if you no longer wish to receive our emails.

Home | About | Franchise Trends | State Franchise Laws | Testimonials | Columns | YouTube | LinkedIn | FAQ | Contact

FRANCHISE TRENDS
WEBSITE
ABOUT
FRANCHISE TRENDS
STATE FRANCHISE LAWS
TESTIMONIALS
COLUMNS
YOUTUBE
LINKEDIN
FAQ
CONTACT

 

 

 

Franchisor Competency, Video 4

GOLDSTEIN LAW GROUP, PC
JEFFREY M. GOLDSTEIN, ESQ.

www.goldlawgroup.com
202-293-3947

 

Franchisor Retaliation Okay if Franchisor 'More Believable'
Than Franchisee

Percy Pooniwala, and Dinaz Pooniwala,v. Wyndham Worldwide, Corp.,
Super 8 Worldwide, Inc., Travelodge Hotels, Inc., and Days Inn
Worldwide, Inc.,¶15,286. U.S. District Court, D. Minnesota. Civil No. 14-
778 (May 2, 2014).

This matter was before the Court on Plaintiffs Percy Pooniwala's ("P.
Pooniwala") and Dinaz Pooniwala's ("D. Pooniwala") (collectively,
"Plaintiffs") Motion for Preliminary Injunction against Defendants
Wyndham Worldwide Corp. to enjoin Defendants from taking actions
relating to various franchise agreements. For the reasons set forth below,
the Court denied the motion. 

Plaintiffs had entered into a number of franchise agreements for various
hotels with Defendants over the years. Wyndham Hotel Group LLC
("Wyndham Group") is the operating entity associated with Defendants
Super 8, Travelodge, and Days Inn, as well as Ramada Worldwide Inc.
Generally, Plaintiffs alleged that as a result of a lawsuit between
Plaintiffs and Ramada Worldwide Inc. relating to the Ramada Brooklyn
Park, also known as Grand Rios Water Park Resort ("Grand Rios"),
Defendants were retaliating against Plaintiffs at a number of other
properties franchised by Plaintiffs. 

The Court considered four primary factors in determining whether any
preliminary injunction request should be granted: (1) the threat of

https://visitor.constantcontact.com/do?p=un&m=001IGwF6juhjpd8XwB6Srj7NA%3D%3D&ch=&ca=51d17eec-8beb-4225-a881-7ee32b74a094
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6POa0GTxdby-D1pAK6nPezg9OTnYZ2CFcQwBV1DkkKwdPQOEflGnGuUGFkUrMldpjXVDBzVgGb78UEar7VGVNwM6zhc-3SDJ99ouUCO3-mLvoWEcepzoCVvQ2-P9AdKu_0L7HX1pxGS1gV1K_zBiCAkJkguny82TV7Y1x7yLOoHVWMbaRe5oEkMsACVvRmbRzO7LpFvXeTbxk=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6PgUnlj4d4x4TUgMzQCnIRJl4WQ9AfFM6AlHPdYXdUX7KsWhyGns4LFQkJzMJcT8UaUjZcAap7WXJRr-IM9masaBl9fmt91aJyN0yZCEG81umUd-4fQQYqD-jSJi0yKtiTnppaXlTptu3pZfuPD68NZmowW7n4NTub_fF1PytJmyWdrwpxqyq63JRb03cnpOnBvBz7BS7LF6pr0_BaVmr5wLUEiO1qJAciGiO1T6daOHc=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6PxswDW6vB3KPUOnN3dYMKmjlt6NA2FAo82ICrAJsaET00IHS0C2kSRobP2XPdYIPZUV7qEYNvD_rTTgCQ8E6dCl1tif4O62JbdXGs14xQY_zDw6Ak0twmRcAIr32CLq94BeQ5yQ6InjSeCrX5ctFFWA0W0qr79L372I81JTDryv34GRQkcMPiR0XvOuwJacd2o-pjiuBHhV4l7n9nByf6dQHQXCnZMKDKXixKpiEWdck=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6P-2TBYHCeD0KpQEaZxL9_6Pc9Jz6tC65nAd-9wfIw3G4xwvC6ib_bAEPUOi72CCJY3DhjNRyI82YTgi3C7pXtwHLZeJztLsPu1fFpkB4SDx4hWUKenY8bRLBT2V76dn60yAsRtJwFoEPu2THArWyT_Z1u5-CHGHh2fHK4Gu_XnjbG2rYLI-aQgj0HHHrvsc09TQldRO3H8yDpb8zJMpABL6X26Kx-X-of828R0foGTzs=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX5ED_WgqAmcovc56lIQzOfjV_ymlnMYgDxH8b7eRuN2Yq0K4j-eHQIGKhxJkoTbgmASIKBp8pHnYaxuUaRBbJqS-zmfD2Utfh1gbeOQJRKkRyp5CmVHK7K9F-rdvn-NI-ZXaUHJuPCgEpmg8r3Jtdpf_SuK8I8s_w7xH2corGmPmpQR6abutLff5-WTcGgu50kf4Ne53EvekrlOEEP6Pd5QDZrOtjJpGPGb3ZfJ4vQJ_&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6Pxaj2jHvTDALjZLpSDt8P6AOrb640-thAB5Ckp_vd2jh5al708U6ycFYPMxWYhPLG-YryaQRVtnpRH8R0gude72HUqpxNTgN8DFSjEv4xpLkfhE8njt-_PZfPm8iTtm8sFFIOnaYVa8g8JwT0Tm21gxMgWURbWOM69kC6bJ1pKEqDVg1Wzs6BbqZ44ePtPLi5F3Zd5wSOJIXxJj4W6jhIusP1AieGMTxhUFAOdQVhCK4=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX5ED_WgqAmcoix2n5BBERcBx3Zbbj807eZjB9GO1qyVBaBSbd6wxySfXmwhRo66frhyOsi5sbRIpNvp4ScL0UUkH2N-CGg3aqTaW2K_CDXvP2Xtc7-fkSpXQi5iB8EtGX8pTdK7fOXgE0XUkue_tyzp-LgJX4QDcngpeDLRbyzKIMRC1mk7mk1LCOCDa6VpKigKMml7yTXRt8iE0IuYI2IgQohwhor710tSnh7G_80pT&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX4NqAOjAdlxohwNYCVwlOhW-Is2jwiDfTkvmOitlLRnuYYJ7skdFUiUr7i8ezd21DxL8ii9nbM9fIHKM0p-BGxRLOIPxijo_m29hDNewL7HYmKQjffjOC7vaY_PgMoLAQozotDpbaYVK3vLKnNjd3LMs1AoCSK-gl4RlKodqMLraQmRaow5GbNY=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6PxWbYernJw78JVnz7mwVPrhUOQS_wzwi7TQGhyxFOuP8yvj3Ndap5LV_YYd6RjML3EVYikuJLbT4oXnNiLYkPD_A8ZUFndVTP5mdbbKspMsxlxnlxVFhCvjqP1-zad5fLFDhcodh318Eg6tSuBBof9B_Wxdgj3Dv5UD2LQ0jBrzritIggyZ0MSkAxX2J4CRK2v5Jgphkqgc4h8E2Gnq3g1nRQfnnrpXMIPXDV_QimUR9yqTAeayMBQQ==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6P_GfDTzRkPqtxFHNswnnxiPqCuw_S58ksS4aXMHNRNmVAijU1UUXdBb2W-U_2T-mlp8ov-MMDbIKBrcvUXXt80Zy-VfjLnSueaACcIa5Xijs4__Bvqc_DuNhH4QuhW33T19c8CWIoXLuU1JoK8nnzj0QyWxoXkIqOh9CTKP40DwXrPkbj94tdJXAiTaslSJLaOsFoYz1_a4PIDKfOAgTwDoVzTE6LGS9n4OY5MfY_VCQ=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6POa0GTxdby-D1pAK6nPezg9OTnYZ2CFcQwBV1DkkKwdPQOEflGnGuUGFkUrMldpjXVDBzVgGb78UEar7VGVNwM6zhc-3SDJ99ouUCO3-mLvoWEcepzoCVvQ2-P9AdKu_0L7HX1pxGS1gV1K_zBiCAkJkguny82TV7Y1x7yLOoHVWMbaRe5oEkMsACVvRmbRzO7LpFvXeTbxk=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6PgUnlj4d4x4TUgMzQCnIRJl4WQ9AfFM6AlHPdYXdUX7KsWhyGns4LFQkJzMJcT8UaUjZcAap7WXJRr-IM9masaBl9fmt91aJyN0yZCEG81umUd-4fQQYqD-jSJi0yKtiTnppaXlTptu3pZfuPD68NZmowW7n4NTub_fF1PytJmyWdrwpxqyq63JRb03cnpOnBvBz7BS7LF6pr0_BaVmr5wLUEiO1qJAciGiO1T6daOHc=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6PxswDW6vB3KPUOnN3dYMKmjlt6NA2FAo82ICrAJsaET00IHS0C2kSRobP2XPdYIPZUV7qEYNvD_rTTgCQ8E6dCl1tif4O62JbdXGs14xQY_zDw6Ak0twmRcAIr32CLq94BeQ5yQ6InjSeCrX5ctFFWA0W0qr79L372I81JTDryv34GRQkcMPiR0XvOuwJacd2o-pjiuBHhV4l7n9nByf6dQHQXCnZMKDKXixKpiEWdck=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6P-2TBYHCeD0KpQEaZxL9_6Pc9Jz6tC65nAd-9wfIw3G4xwvC6ib_bAEPUOi72CCJY3DhjNRyI82YTgi3C7pXtwHLZeJztLsPu1fFpkB4SDx4hWUKenY8bRLBT2V76dn60yAsRtJwFoEPu2THArWyT_Z1u5-CHGHh2fHK4Gu_XnjbG2rYLI-aQgj0HHHrvsc09TQldRO3H8yDpb8zJMpABL6X26Kx-X-of828R0foGTzs=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX5ED_WgqAmcovc56lIQzOfjV_ymlnMYgDxH8b7eRuN2Yq0K4j-eHQIGKhxJkoTbgmASIKBp8pHnYaxuUaRBbJqS-zmfD2Utfh1gbeOQJRKkRyp5CmVHK7K9F-rdvn-NI-ZXaUHJuPCgEpmg8r3Jtdpf_SuK8I8s_w7xH2corGmPmpQR6abutLff5-WTcGgu50kf4Ne53EvekrlOEEP6Pd5QDZrOtjJpGPGb3ZfJ4vQJ_&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6Pxaj2jHvTDALjZLpSDt8P6AOrb640-thAB5Ckp_vd2jh5al708U6ycFYPMxWYhPLG-YryaQRVtnpRH8R0gude72HUqpxNTgN8DFSjEv4xpLkfhE8njt-_PZfPm8iTtm8sFFIOnaYVa8g8JwT0Tm21gxMgWURbWOM69kC6bJ1pKEqDVg1Wzs6BbqZ44ePtPLi5F3Zd5wSOJIXxJj4W6jhIusP1AieGMTxhUFAOdQVhCK4=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX5ED_WgqAmcoix2n5BBERcBx3Zbbj807eZjB9GO1qyVBaBSbd6wxySfXmwhRo66frhyOsi5sbRIpNvp4ScL0UUkH2N-CGg3aqTaW2K_CDXvP2Xtc7-fkSpXQi5iB8EtGX8pTdK7fOXgE0XUkue_tyzp-LgJX4QDcngpeDLRbyzKIMRC1mk7mk1LCOCDa6VpKigKMml7yTXRt8iE0IuYI2IgQohwhor710tSnh7G_80pT&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX4NqAOjAdlxohwNYCVwlOhW-Is2jwiDfTkvmOitlLRnuYYJ7skdFUiUr7i8ezd21DxL8ii9nbM9fIHKM0p-BGxRLOIPxijo_m29hDNewL7HYmKQjffjOC7vaY_PgMoLAQozotDpbaYVK3vLKnNjd3LMs1AoCSK-gl4RlKodqMLraQmRaow5GbNY=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6PxWbYernJw78JVnz7mwVPrhUOQS_wzwi7TQGhyxFOuP8yvj3Ndap5LV_YYd6RjML3EVYikuJLbT4oXnNiLYkPD_A8ZUFndVTP5mdbbKspMsxlxnlxVFhCvjqP1-zad5fLFDhcodh318Eg6tSuBBof9B_Wxdgj3Dv5UD2LQ0jBrzritIggyZ0MSkAxX2J4CRK2v5Jgphkqgc4h8E2Gnq3g1nRQfnnrpXMIPXDV_QimUR9yqTAeayMBQQ==&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6P_GfDTzRkPqtxFHNswnnxiPqCuw_S58ksS4aXMHNRNmVAijU1UUXdBb2W-U_2T-mlp8ov-MMDbIKBrcvUXXt80Zy-VfjLnSueaACcIa5Xijs4__Bvqc_DuNhH4QuhW33T19c8CWIoXLuU1JoK8nnzj0QyWxoXkIqOh9CTKP40DwXrPkbj94tdJXAiTaslSJLaOsFoYz1_a4PIDKfOAgTwDoVzTE6LGS9n4OY5MfY_VCQ=&c=&ch=
http://visitor.constantcontact.com/email.jsp?m=1102880900170
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6PvmuULVx5zV5FPpBkK0bdfmUajTR9xlgv43VI0wnF3c8MHDGTwLbZSrA-spX7tGe3N9KbwNoJxoi6UCLjWTOUAvyPFjdBqET-3fnFZwzW1RCMR4Vgg7Alvt5L7Rqpiusyiw8k1aUh3JlKNX-tt1PuSUqWlI1Kymlc-Taqk7ckYVww2Yvdxn6qoOHu8HgLFXWQ_kYTlyTf8pSa5Go5OY78dSMbCY7x0QNOxIOIEREiR5Q=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6P_GfDTzRkPqtxFHNswnnxiPqCuw_S58ksS4aXMHNRNmVAijU1UUXdBb2W-U_2T-mlp8ov-MMDbIKBrcvUXXt80Zy-VfjLnSueaACcIa5Xijs4__Bvqc_DuNhH4QuhW33T19c8CWIoXLuU1JoK8nnzj0QyWxoXkIqOh9CTKP40DwXrPkbj94tdJXAiTaslSJLaOsFoYz1_a4PIDKfOAgTwDoVzTE6LGS9n4OY5MfY_VCQ=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX8G0BnfLRU5LhJP92dl3-SJoFXQct4BM1FVN7wTqtA1zRn81nIb1zBbVEpObWYaHNQVhjQ7yxzJ_ZTLCHto1CQSrMFJJN_PGj8_j-Cn9QUCP_AUhr_nZ5qJzFw_lLTj-SqkoJPSM4RfZClM_LXGPdus=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX1YCV4RuwLr-muQ7jfVfdMbTkTOtvSZpaPK02Lan3KRDH1NSDi24EGqrByTCIrKyIjSMZJGwW35t6Eu6sjC-ElXNSQvp71awcYWc6jzMHxVBH0yCygypA_eeaQqJhxoTjRR6hNTN6MaIauQrpBRX4ys=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX8G0BnfLRU5LywFwuyc7ycUQJuCcxreyZtr0G6KhKHecBvyQBmTlfj6Vo1Jcax25IwY-cguRu4M_JwwMiTXnp0G3si7fKgXb-tRM0b6MT7s9G_2qCTvnyualEOAz-2uWewnsLMWKgElyiMhGgU-KAcE=&c=&ch=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117681986146&ea=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117681986146&ea=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6POa0GTxdby-D1pAK6nPezg9OTnYZ2CFcQwBV1DkkKwdPQOEflGnGuUGFkUrMldpjXVDBzVgGb78UEar7VGVNwM6zhc-3SDJ99ouUCO3-mLvoWEcepzoCVvQ2-P9AdKu_0L7HX1pxGS1gV1K_zBiCAkJkguny82TV7Y1x7yLOoHVWMbaRe5oEkMsACVvRmbRzO7LpFvXeTbxk=&c=&ch=
http://r20.rs6.net/tn.jsp?f=001nPLAq-3dt8ZvNHymd-Z-HW5SfTmSxyYvbjcAq3Vsee-wgMVOBMXGX-eAc9fPsy6POa0GTxdby-D1pAK6nPezg9OTnYZ2CFcQwBV1DkkKwdPQOEflGnGuUGFkUrMldpjXVDBzVgGb78UEar7VGVNwM6zhc-3SDJ99ouUCO3-mLvoWEcepzoCVvQ2-P9AdKu_0L7HX1pxGS1gV1K_zBiCAkJkguny82TV7Y1x7yLOoHVWMbaRe5oEkMsACVvRmbRzO7LpFvXeTbxk=&c=&ch=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117681986146&ea=
http://ui.constantcontact.com/sa/fwtf.jsp?m=1102880900170&a=1117681986146&ea=


Franchise Law -- Franchise Discrimination 1:2
- Jeff Goldstein: Franchise Lawyer

Jeff Goldstein GOLDSTEIN LAW GROUP
Nat'l Franchise Law

Franchise Discrimination - Video 1 of 2

Franchise Discrimination - Video 2 of 2

Franchise Law: Fraud and Good Faith in
Franchise Law

Franchise Law -- Franchisees' Franchise
Termination Damages

irreparable harm to the moving party; (2) the state of balance between the
alleged irreparable harm and the harm that granting the injunction would
inflict on the other party; 3) the likelihood of the moving party's success
on the merits; and (4) the public interest. This analysis, according to the
Court, was designed to determine whether the Court should intervene to
preserve the status quo until it decided the merits of the case. 

The primary focus of Plaintiffs ' request for injunctive relief related to
violations of the Minnesota Franchise Act. Under the Minnesota Franchise
Act, a franchisor can terminate a relationship, but a termination must be
proper, and must conform to the requirements of the Minnesota Franchise
Act. Specifically, termination must be for good cause. "Good cause" is
defined, in turn, by the MFA, as: failure by the franchisee to substantially
comply with the material and reasonable franchise requirements imposed
by the franchisor including, but not limited to: ... (3) voluntary
abandonment of the franchise business; ... or (5) any act by or conduct of
the franchisee which materially impairs the good will associated with the
franchisor's trademark, trade name, service mark, logotype or other
commercial symbol. 

Defendants argued that because a franchisor has the power to properly
terminate the relationship when the terms of a franchise agreement are
violated, and because the franchisors allegedly showed that their
terminations were proper and for "good cause," Plaintiffs cannot
demonstrate a likelihood of success on the merits. The Court agreed with
Defendants. "It is not disputed that Defendants had a right to terminate
under the franchise agreements for failure to meet quality standards. At
this stage of the litigation, Plaintiffs cannot show a likelihood of success
on the merits sufficient to tip the balance in favor of granting an
injunction." 

In essence, even though the franchisee presented evidence that the QA
inspections were defective, the Court refused to credit such evidence.
"Though Plaintiffs present evidence that they repeatedly and strenuously
contested the QA inspection evaluations and determinations as failing to
meet the requirements under the agreement and as not constituting good
cause, Defendants present even more evidence supporting their claims of
good cause for the terminations. In this regard, the Court stated
"Defendants point to a long history of QA inspection failures-six failures
for the Super 8 Roseville and eight failures for the Travelodge Burnsville-
in support of their claim that the terminations were supported by good
cause. Specifically, Defendants present documents showing that the Super
8 Roseville failures date back to January 2012 and continued up to the
final failure in December 2013, and that the Travelodge Burnsville failures
date back to November 2010 and also continued up to the final failure in
December 2013." 

The Court also explicitly rejected the franchisee's claim of retaliation:
Defendants also present allegations to rebut Plaintiffs ' arguments that
Defendants' failure to follow proper QA processes and Defendants'
improper terminations amount to purposeful retaliation. Defendants allege
that Plaintiffs continue to run the Days Inn Burnsville, and continue to be
allowed to remedy QA failures at that facility. Plaintiffs also appear to
currently continue to operate an entirely different site without QA
concerns. Accordingly, the Court concludes that Plaintiffs have failed to
sufficiently demonstrate a likelihood of success on the merits and
therefore this factor weighs against granting the "extraordinary remedy" of
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Unlike Traditional Franchisees,
Utility Tractor Franchisees Have
Non-Renewal Protection

The Charles Machine Works, Inc., an Oklahoma
Corporation, v. Valley Ditch Witch, Inc., ¶15,287.
U.S. District Court, W.D. Oklahoma. (May 2014).

A utility tractor dealer's request to dismiss all three
of a manufacturer's requests for declaratory relief
under the Oklahoma equipment dealer law was
denied. The manufacturer asserted in its suit that it is
authorized under Oklahoma law and the Dealer
Agreement to not renew the parties' contract without
cause, or in the alternative, did not renew the
contract for cause and, thus, was not liable. The
dealer disagreed. 

Under Oklahoma statutory law, "contracts are
unlawful which are .... [c]ontrary to an express
provision of law .... [or] [c]ontrary to the policy of
express law, though not expressly prohibited.
Under the version of the Fair Practices of
Equipment Manufacturers, Distributors,
Wholesalers and Dealers Act ("the Act") in effect
at the time the parties signed the Dealer Agreement,
a supplier is prohibited from terminating or failing to
renew a dealer agreement without cause. In addition,
a supplier may not require a dealer to assent to a
release or a waiver which would relieve the supplier
from liability imposed by the act. 

Having carefully reviewed the parties' submissions,
the Court found that defendant's request to dismiss
all three of plaintiff's requests for declaratory relief
should be denied. Plaintiff asserts that it is
authorized under Oklahoma law and the Dealer
Agreement to not renew the contract without cause,
or in the alternative, did not renew the contract for
cause and, thus, is not liable. The Court also found
that whether plaintiff had cause is still at issue. 

However, the Court also concluded that plaintiff's
request for declaratory relief under (b) should be
dismissed because the Act clearly requires that a
decision of non-renewal must be for cause. In
addition, the Act prohibits plaintiff from requiring
defendant to assent to a waiver of liability under the
Act. Thus, the language in the Dealer Agreement
that attempts to waive this right is a violation of the
express provision of the business code and,
consequently, amounts to an unlawful provision that
is unenforceable under Oklahoma law. 
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a preliminary injunction. 

The Court also concluded that the franchisees were not able to show
'irreparable harm', a requirement to obtain injunctive relief. As the Court
stated: "Movant must establish that irreparable harm will result if
injunctive relief is not granted and that such harm will not be compensable
by money damages. The irreparable harm must be "certain and imminent
such that there is a clear and present need for equitable relief." 

The Court in turn examined the detailed explanations of each of the parties
as to how the granting or denial of the requested preliminary injunctive
relief would impact upon them in particular. "In this case, both parties are
being significantly harmed by the conduct alleged by the parties. However,
the Court concludes that in considering the balance of harms, the scales
do not 'tip[] decidedly toward' the moving party. Thus, though Plaintiffs
can show irreparable harm, the balance of the harms factor weighs
slightly against granting a preliminary injunction." 

The Court on this legal issue accepted entirely the franchisor's explanation
- and rejected just as completely the franchisee's rendition -- of
irreparable harm. 

Plaintiffs argue that they will suffer, and are already suffering,
irreparable harm unless: (1) the termination of their two franchise
agreements is stopped; and (2) the assignment of the outstanding franchise
agreement goes forward. Plaintiffs contend that without a preliminary
injunction, even if Plaintiffs ultimately win on the merits, the loss of
goodwill and customers will not be recoverable and could not be
adequately compensated by money damages. Specifically, Plaintiffs point
to the damage to their customer relations and loss of customers and
goodwill already suffered since Defendants shut down reservation
systems and caused a number of customers to be diverted to other hotels.
Plaintiffs argue that this is particularly true if they lose large, long-
standing, key accounts because customers are being diverted elsewhere.
Based on the above, the Court concludes that the loss of goodwill,
significant loss of customers, and lost customer relationships are
sufficient to constitute irreparable harm.

Defendants, however, counter that when weighing the balance of harms,
the scales tip in favor of Defendants. Defendants argue that if a
preliminary injunction is granted, they will suffer harm due to the ongoing
trademark infringement caused by Plaintiffs ' continued use of their marks
and names at properties that are associated with poor quality as found in
customer reviews and that repeatedly fail QA inspections. The Court
agrees that this constitutes harm. Also, where there is a likelihood of
confusion by improper use of marks and names, irreparable injury may be
established. Finally, allowing Plaintiffs, who allegedly cause the harm
outlined above, to obtain a license for a new franchise would cause
similar harm to Defendants. 
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The most serious mistake that potential franchisees
make is to rely exclusively upon their franchisors to
provide them with information regarding potential
franchise investments. The Franchise Disclosure
Document (FDD) for sure provides some
information, although far too little. Indeed, the FDD
is deceptively useless if prospective franchisees
limit their due diligence solely to the FDD and any
other information given to them by franchisors. In
this regard, Item 20 of the FDD was supposed to
serve the altruistic and efficiency-promoting
purpose of providing the potential franchisee with a
gateway to obtaining other valuable sources of
information about the franchise system, most
notably contact information for current and former
franchisees of the system. 

For very many reasons, even though Item 20 allows
a potential franchisee to glean some crude measures
of turnover and terminations, it mysteriously
requires no meaningful disclosure of past
franchisees that left the system more than a year in
the past. Further, the contact information for such
former franchisees is obviously almost always stale,
consisting of business phone numbers to locations
that are of course no longer in existence. Also,
franchisors are not required to provide a full list of
all current franchisees in all cases. Further,
franchisors are permitted under the FTC Rule to gag
current and former franchisees with legal
documents that prevent them from speaking with
prospective franchisees. So, anyway, yesterday I
read an article by a person hawking validation
videos to franchise companies to assist them with
selling franchises to the public. She got it right on
two points. First, almost every franchisee would
want to obtain information from current and former
franchisees before purchasing: 'Most all prospects
want to hear from existing franchisees about their
experiences and get answers to their burning
questions.' Second, she also understood that almost
every franchisor would like to completely control
with whom franchisees speak and the particular
information disclosed by the current or former
franchisee: 'If you let prospects call on a list of
your key owners over and over, those franchisees
would never get their work done!' She concludes,
that, rather than have potential franchisees waste
everyone's time investigating the franchise
opportunity, the franchisor should itself cherry pick
their franchisee rosters, and 'Choose some of your
best, most experienced and diverse owners and film
them addressing the same issues and talking points.
When edited into a final video, you will have a
totally credible presentation of your franchise from
the owner's point of view.' Maybe we should allow
this person and others in the same business to create
summaries of the FDD to give to potential
franchisees as well so that potential franchisees
don't have to 'waste their time' reading the FDDs. 
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Anytime Fitness Franchisee Exorcised About Court's
Enforcement of Post-Term Covenant Ban on Competitive
Exercise

Anytime Fitness, LLC v. Edinburgh Fitness LLC, D.C. Minn. (2014)

A federal Court in Minnesota held that a fitness center franchisor Anytime
Fitness, LLC (AF) was entitled to a preliminary injunction against a
former franchisee, its operator Mark Ravich, a competing fitness center,
and another individual, enjoining the former franchisee and Ravich from
further violations of their covenants not to compete with AF and enjoining
the defendants from infringing on AF's trademarks. 

In essence, the franchisee, Ravich allegedly opened a competing brand of
fitness centers in the location of the former franchise, in violation of the
agreement's non-compete provisions. Under Minnesota law, courts uphold
non-compete agreements that are for the protection of the legitimate
interest of the party in whose favor they are imposed, reasonable as
between the parties, and not injurious to the public. The franchisor claimed
that Ravich and the former franchisee breached their post-term obligations
not to compete. 

Two points were somewhat unique about this decision. First, the
franchisee had a very strange provision included in the franchise
agreement itself that actually permitted the franchisee to operate a
competing operation under certain circumstances during the tenure of the
franchise. Nevertheless, the Court distinguished the purpose of that
amended provision during the term of the franchise agreement as opposed
to a time after the termination of the franchise agreement: 

The Court finds unpersuasive Defendants' arguments that the Amendment
is to be read to essentially nullify the provision relating to competition. The
evidence before the Court supports AF's view that the Amendment was
intended to allow Ravich to continue to engage in his primary business of
commercial property ownership and management, thereby allowing him to
work with tenants that have a fitness center or to take over the businesses
of lessees in his shopping center, for example, his Eagan tenant, as
articulated by Ravich himself. This is different, however, from Ravich's
and Edinburgh's current conduct of owning and operating a competitor's
fitness center in the same location as the previous franchise-this is
precisely the type of conduct a non-compete agreement is intended to
prohibit. 

Second, the Court specifically addressed the ownership and use of the
alleged confidential member data in considering the franchisor's argument
that Ravich and Edinburgh Fitness were misusing data from the Brooklyn
Park ANYTIME FITNESS®, including all member data. The Court
concluded that on the evidence before it, "AF is likely to succeed on the
merits of its claim for declaratory judgment that AF has ownership over
the confidential membership data to the extent that Defendants use the
membership data to run the Fit 12 Brooklyn Park. This Court agrees with
the interpretation of paragraph 9.N. described by the Ramsey County
District Court, which stated that a franchise agreement, with an identical
provision to the provision in this case "defines the member information as
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being owned by [AF], and it cannot be used in any way not authorized by
[AF], and mining those names and the information regarding the individual
members of the ... franchises and transferring them without any contact
with those members to a different location, or contacting them using the
confidential information for the purpose of transferring them to another
health club, is not an authorized use of the information" 

According to the Court, AF presented evidence that Defendants took the
names and information of members of the Brooklyn Park ANYTIME
FITNESS® and transferred those members to their new Fit 12 Brooklyn
Park center. This, according to the Court, was not an authorized use of the
data and is likely in violation of the parties' Agreement. 
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Thanks for your interest in our Newsletter, and we look forward to
answering any questions you might have either on the cases discussed
in this issue of Franchise Trends, or on general trends in franchise law.

Jeff Goldstein
Goldstein Law Group www.goldlawgroup.com
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